This article addresses the interaction between international human rights law and national criminal law as exemplified and revealed in relation to the abuses of slavery, servitude, forced labour and human trafficking (THB). First, I point out the mismatch between the interpretative techniques of international human rights law and national criminal law. The reportedly low numbers of prosecutions and convictions for abuses against migrants has gathered increasing attention. As a reaction it has been suggested that the definitions of THB and of slavery, servitude and forced labour (where the latter have been specifically criminalized) have to be expansively construed. These suggestions ignore basic criminal law precepts. Criminal law has to remain faithful to the principle of legal certainty and to the rights of the accused which ban expansive interpretations. It is human rights law which celebrates liberal interpretations of concepts for the purpose of holding states internationally responsible for their failures to protect. Despite the difference in their interpretative standpoints, there is a clear interaction between these two fields of law.
Introduction
Until recently, Article 4 of the Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR or Convention) was a provision rarely invoked. Article 4 has, however, sprung into life in light of the abuses to which migrants in host European countries are being subjected. As a result, the European Court of Human Rights (ECtHR) has delivered a couple of judgments on Article 4. In Siliadin v France, the Court held that`the member States' positive obligation under Article 4 of the Convention must be seen as requiring the penalisation and effective prosecution of any act aimed at maintaining a person in […] a situation [of slavery, servitude or forced labour]' . 1 The Court concluded that slavery and servitude are not as such classified as offences under French criminal law' , 2 as a result of which Siliadin was not able to see those responsible for the wrongdoing convicted under criminal law. In CN v France, the ECtHR reiterated that`States are required to put in place a legislative and administrative framework that prohibits and punishes forced or compulsory labour, servitude and slavery' . 3 In CN v The United Kingdom, the ECtHR again emphasised that the Government was under a positive obligation to enact domestic law provisions specifically criminalising the conduct prohibited by Article 4. 4 In Rantsev v Cyprus, trafficking in human beings (THB) was found to fall within the scope of Article 4.
5 Accordingly, criminal law measures intended to punish traffickers also form part of states' positive obligations under the ECHR. 6 In light of the above cited judgments, it is clear that states have the positive human rights obligation to criminalise abuses falling within the material scope of Article 4. 7 There has been, however, little consideration of the implications flowing from this positive obligation for the national substantive criminal law. I draw attention to the following implications. First, in the ample literature on THB and in the existing literature on slavery, servitude and forced labour, arguments are advanced for expansive interpretation of the definitions of slavery, servitude, forced labour and THB. These arguments are a response to the reportedly low numbers of prosecutions and convictions. However, the difference in terms of means of interpretation applicable in human rights law and in national criminal law has remained ignored. There is little regard to the principle of legal certainty, which bans expansive interpretation of the definition of crimes. In contrast, human rights law celebrates progressive interpretations. In this article, I point out the mismatch between the interpretative techniques of international human rights law and national criminal law. I illustrate how this mismatch plays out in the context of the abuses of slavery, servitude, forced labour and THB.
Despite the difference in their interpretative standpoints, there is a clear interaction between these two fields of law. A manifestation of the interaction is that the ECHR obliges states to criminalise the abuses falling within the material scope of Article 4 of the ECHR. The second argument that I develop is that many states have failed to fulfil this obligation since the focus has been predominantly placed on the criminalisation of THB. This leads to failures to address abuses where there are no elements of, inter alia, recruitment, transportation, transfer by means of deception or coercion.
Finally, I submit that states' obligations under Article 4 are not limited to the simple introduction of criminal offences. Article 4 imposes certain standards as to the quality of the national substantive criminal law. I demonstrate that many states have failed in this respect, since they have directly copied the international definition of THB and/or the human rights definitions of slavery, servitude and forced labour, without further establishing the elements of the crimes at a domestic level. I also add that states might be found in violation of their obligations under Article 4 not only when national crimes are obscurely defined, but also when they are haphazardly distinguished.
I take the following steps in order to develop my arguments. I lay out how the ECtHR has developed criminalisation as an aspect of states' positive human rights obligations (Section 2). Then, I emphasise the different rationales and interpretation techniques applicable in international human rights law and in states to criminalise these practices. See generally N Boister, An Introduction to Transnational Criminal Law (2012).
national criminal law (Section 3), in order to finally address the major questions ensuing from the obligation to criminalise: are states under the obligation to have the specific criminal law labels of slavery, servitude and forced labour (Section 4)? Are states under the obligation to define slavery, servitude, forced labour and THB in any particular way in their national criminal law? In light of states' positive obligations under Article 4, what standards must substantive national criminal law live up to (Section 5)?
When addressing these questions, I concentrate on abuses against migrants. The reason for the latter choice is that it is precisely abuses against migrants in host states which have enlivened the questions of how slavery, servitude, forced labour and THB are to be defined in the context of criminal law and human rights law. I rely on judgments of the ECtHR and of national courts as well as national legislation to achieve this article's objectives. The relatively recently published reports of the GRETA play important facilitative role for gaining insights into the national criminal legislation of the Council of Europe's member states. 8 Proper engagement with the above questions requires initial familiarity with the definitions of the concepts falling within the ambit of Article 4. Slavery is defined in the 1926 Slavery Convention as`the status or condition of a person over whom any or all of the powers attaching to the right of ownership are exercised' . 9 The ECtHR has endorsed this definition for the purpose of interpreting slavery under Article 4 of the ECHR. 10 The ECtHR has taken the ILO definition of forced labour as a starting point for its own interpretation of the concept. 11 The 1930 ILO Forced Labour Convention defines forced labour as`all work or service which is exacted from any person under the menace of any penalty and for which the said 8 person has not offered himself voluntarily' . 12 The ECtHR defined servitude as a`particularly serious form of denial of freedom' . 13 Servitude`in addition to the obligation to perform certain services for others' also includes`the obligation for the``serf'' to live on another person's property and the impossibility of altering his condition' .
14 In CN and V v France, the Court further clarified that:
the fundamental element which distinguishes servitude from forced or compulsory labour, within the meaning of Article 4 of the Convention, consists in the feeling of the victims that their condition is unchangeable and that the situation is not likely to improve.
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As to the definition of THB, in Rantsev v Cyprus and Russia the ECtHR held that THB under Article 4 of the ECHR is to be defined in the same way as it is defined in the Council of Europe Convention on Action against Trafficking in Human Beings (Trafficking Convention). 16 The latter convention stipulates that:
[t]rafficking in human beings' shall mean the recruitment, transportation, transfer, harbouring or receipt of persons, by means of the threat or use of force or other forms of coercion, of abduction, of fraud, of deception, of the abuse of power or of a position of vulnerability or of the giving or receiving of payments or benefits to achieve the consent of a person having control over another person, for the purpose of exploitation. Exploitation shall include, at a minimum, the exploitation of the prostitution of others or other forms of sexual exploitation, forced labour or services, slavery or practices similar to slavery, servitude or the removal of organs.
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The above outlined definitions delineate the scope of the rights protected under Article 4 of the ECHR. 19 In order to address these situations, human rights law has developed additional tools, namely positive obligations.
20 Criminalising abuses at the domestic level is an aspect of these positive obligations.
Criminalisation is regarded as a means of ensuring the rights protected in the Convention. Pursuant to Article 1 of the ECHR, states are under the obligation not only to respect, but also to secure the rights in the Convention. Thus, Article 1 of the ECHR has been the basis for the development by the ECtHR of positive obligations. 21 In its case law, the Court has developed different types of positive obligations, including the obligation of adopting effective regulatory frameworks. 22 Regulatory frameworks are necessary since individuals need to be 18 provided with legal protection in their relations vis-à-vis the state, its agents and vis-à-vis private actors. The legal protection is effectuated through the adoption of relevant legal rules. 23 Legal rules are required since`it is hard to imagine compliance with the undertaking in Article 1 to secure the Convention rights and freedoms to everyone without some legal basis for all of the latter being provided' . 24 The rights protected in the Convention require`a positive regulatory environment' , which means that states have to adopt legal rules to ensure that individuals can enjoy their rights. 25 The obligation of criminalising abuses is an aspect of the positive obligation of adopting an effective regulatory framework for ensuring the rights in the ECHR.
26
The leading cases in which ECtHR elaborated on and affirmed the positive obligation of criminalising abuses are X v The Netherlands 27 and MC v Bulgaria. Criminalisation is necessary for ensuring that individuals are protected from abuses inflicted by other individuals. In this sense, the ECtHR regards enactment of criminal law as an instrument for effective deterrence. 30 It is assumed that the rights under the ECHR cannot be ensured without deterring other individuals from inflicting harms. 31 To that effect, states have to send a clear message to the abusers that, if detected, they can expect prosecution, conviction and punishment in the normal course of events. 32 Yet, the argument that criminal law is necessary for better deterrence is susceptible to challenges. More specifically, since the abuse against the individual has already been committed, arguments that the existence of criminal law can deter the specific abuse inflicted on the specific victim are unsustainable. Nothing can be done at this point in time to protect the individual. However, it would be wrong to assume that the positive human rights obligation to criminalise abuses is concerned with specific deterrence. As Jonathan Rogers has explained: when he [the victim] criticizes the domestic criminal law, he is claiming to be a representative victim of the state's failure to achieve a satisfactory level of general deterrence against the offence in question. It follows, then, that the doctrine of positive obligations is concerned only with general deterrence when it considers whether the state has a duty to adapt its criminal law in response to a particular type of abuse of human rights.
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Rogers's explanation is persuasive. However, general deterrence apart, criminalisation also provides specific deterrence against repetition of the conduct by the individual perpetrator and possibly against the individual victim. The latter is particularly relevant in settings involving abuses against migrants. It can be ex- Ibid. pected that an abuser who has been subjected to criminal prosecution, convicted and/or punished will be deterred from engaging in abusive practices again.
It can also be discerned from the ECtHR's case law that criminalisation is viewed as having important value for the individual victim. Criminal law makes it possible for the victim to see the abusers convicted and sentenced. For example, in Siliadin, the Court observed that` […] in the instant case, the applicant who was subjected to treatment contrary to Article 4 and held in servitude, was not able to see those responsible for the wrongdoing convicted under the criminal law' . As the previous section demonstrated, human rights law can shape the national criminal law by requiring it to criminalise the abuses falling within the scope of Article 4. Herein, I undertake a more general enquiry of the relationship between national criminal law and international human rights law. 35 These two bodies of law are different in terms of their purposes, objects of regulation and interpretation techniques. These differences have an impact as to how slavery, servitude, forced labour and THB are to be defined and how their respective definitions are to be interpreted in the context of criminal law and in the context of human rights law. The differences have largely remained ignored in the existing literature on slavery, servitude, forced labour and THB.
Jean Allain has made a major contribution to the better understanding of the meaning of slavery, servitude and forced labour. He argued that slavery as defined in the 1926 Slavery Convention should be understood as`control over a person in such a way as to significantly deprive that person of his or her individual liberty, with the intent of exploitation through the use, management, profit, transfer or 34 disposal of that person' . 36 His analysis seems to be situated within the context of criminal law since he seeks to identify concrete actions which a perpetrator undertakes to keep a person in slavery. 37 At the same time, Allain criticises scholars and UN bodies for construing the concept of slavery in an expansive way which is not in conformity with the 1926 slavery definition. While in principle his criticisms are well substantiated, 38 he is not sufficiently attentive to the tension which exists between, on the one hand, the criminal law approach requiring precise definitions and determinacy of the elements of crimes and, on the other hand, the human rights law approach, guided by the rationale of expanding the beneficiaries of protection and of more involvement by the state in protection.
As a result of the above mentioned insensitivity, the contexts of individual criminal responsibility and state responsibility under international human rights law seem to be blurred. For example, Allain has submitted that the 1926 slavery definition`is wide enough to be accepted by advocates, but also opens a new vista, one which can be used to hold states and individuals responsible for enslavement, whether de jure or de facto' . 39 Holding individuals criminally responsible for slavery needs to be conceptually separated from holding states internationally responsible for enslavement. In addition, within the Council of Europe and even within broader geographical lines, it is not likely that states enslave individuals; rather, states might be found in breach of their positive human rights obligations for failing to protect persons who are subjected to abuses by private parties.
The literature on THB has been fundamentally oblivious of the basic principles underlying national criminal law. Anne Gallagher offers an analysis of the THB definition which disregards the purpose for which the definition is inter- preted: for the purpose of its incorporation in the national criminal law or for the purpose of delineating a group of individuals, victims of human trafficking, who are eligible for certain protection measures. 40 She has submitted that the THB definition is`inclusive' , covering`a wide range of contemporary exploitative practices' , and that`it is difficult to identify a``contemporary form of slavery'' that would not fall within its generous parameters' . 41 Therefore, Gallagher is a proponent of interpreting THB broadly. However, she does not ask herself the question whether this is acceptable from the perspective of the application of national criminal law and the rights of the accused. A similar approach has been adopted by Venla Roth. Roth's analysis appears to be contextualised in the field of criminal law. Yet, without acknowledging the constraints of the criminal law context, she has submitted that`it is necessary to understand the definition [of THB] in a way which allows broader interpretations' . 42 Ryszard Piotrowicz and Alice Edwards have drawn attention to the two separate fields of law, namely international human rights law and national criminal law, which are of relevance in the context of abuses against migrants. 43 Piotrowicz, has rightly pointed out that THB is usually a private criminal act and that further explanations solidly grounded in the rules for finding states' internationally responsible under human rights law are necessary for conceptualising THB as a human rights issue. 44 However, Piotrowicz and Edwards have not investigated the definitional implications: how abuses are defined and interpreted in the context of national criminal law and in the context of international human rights law.
In light of the above outlined deficiencies, it is necessary to shed some light on the interactions between human rights law and criminal law and on the differences between these fields of law in terms of purposes, objects of regulation and interpretation techniques. Human rights law is meant to bind states, while criminal law is enforced with regard to individuals at a national level. Since these two bodies of law have different purposes, the transplantation of concepts and case law from human rights law to criminal law and vice versa should not be endorsed uncritically. Since human rights law applies to the state, it seeks to improve practices by states in order to advance the protection of beneficiaries. Criminal law focuses on the culpability of individuals. The purpose of criminal law is to hold individuals criminally responsible. The purpose of human rights law is to maximise protection for individuals, including those who might suffer abuses by private parties. Certainly, national criminal law also aims at protecting society. In addition, many of its prohibitions are rooted in human rights law and are intended to reinforce those rules. However, as Darryl Robinson noted, the`general justifying aim' of the criminal law system as a whole-which may be a utilitarian aim of protecting society-cannot be conflated with the question of whether it is justified to punish a particular individual for a particular crime.
45 Liora Lazarus also warned that the duty of general protection against the population at large cannot be deployed to justify the coercion of a particular individual in a particular way.
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Human rights law and criminal law have different objects of regulation. Human rights law focuses on systems. It seeks to improve practices of states in order to advance protection of individuals. Criminal law can reinforce this objective. However, it focuses on individual criminal responsibility and is restrained by certain principles such as the principles of personal culpability and fair warning. 47 The principle of personal culpability means that persons are held responsible only for their own conduct. This principle also requires knowledge and intent in relation to the conduct so that the person can be found responsible. The principle of fair warning relates to the principle of legality, which requires that definitions of crimes be construed strictly in order to provide fair notice to individual actors and to constrain arbitrary exercise of states' coercive power. 48 In the field of criminal law the behaviour which is to be considered a criminal offence must be precisely defined. In case it is not, this might come into clash with the defendant's human rights. 49 The requirement for a clear definition 45 It should be, however, also kept in mind that progressive development of criminal law is not precluded:
[h]owever clearly drafted a legal provision may be, in any system of law, including criminal law, there is an inevitable element of judicial interpretation. There will always be a need for elucidation of doubtful points and for adaptation to changing circumstances. Indeed, in the Convention States, the progressive development of the criminal law through judicial law-making is a well-entrenched and necessary part of legal tradition. Article 7 of the Convention cannot be read as outlawing the gradual clarification of the rules of criminal liability through judicial interpretation from case to case, provided that the resultant development is consistent with the essence of the offence and could reasonably be foreseen. 52 Therefore, there is no absolute adherence to the principle of legality.
53 Some crimes are vague and this is inevitable for avoiding`excessive rigidity and to keep pace with changing circumstances ' . 54 Yet, the principle of legality has a central role.
In the realm of human rights, the requirement of a definition means that the material scope of Article 4 must be delimited so that there is clarity as to the conduct from which the state has to restrain itself. From the perspective of states' positive human rights obligations, the purpose of the definitions of slavery, servitude and forced labour is to demarcate the range of circumstances in which the state has an obligation to act. Importantly, human rights norms, including Article 4 of the ECHR, are in principle framed vaguely and in broad terms. 55 Human rights norms have to be subjected to interpretation. The interpretation techniques endorsed by the ECtHR favour progressive and expansive interpretation. 56 These techniques of interpretation are not appropriate in the context of criminal law.
Therefore, human rights law and criminal law rest on two contradictory interpretative approaches. Criminal law principles forbid an expansive interpretation of norms, while human rights law celebrates such expansions. Since criminal law must remain faithful to the principle of legality, interpretative approaches to human rights law which favour a liberal construction for the purpose of maximising protection for beneficiaries are contrary to the principles underpinning the criminal justice system.
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The concrete abuses of human trafficking and of subjecting someone to forced labour can be used to demonstrate the above points. The person who commits recruitment by means of deception has to have the specific mens rea in order to be found guilty of human trafficking. He/she should be aware that he/she is recruiting and that he/she recruits for the purpose of exploitation. The application of criminal law requires that the mens rea of the alleged trafficker be proven beyond reasonable doubt. An employer who threatens his/her employee with a penalty could be found guilty of subjecting that employee to forced labour. The application of criminal law requires an examination of the specific actions of the specific employer who allegedly subjected his/her employee to forced labour.
From the perspective of human rights law, when asking the question whether the state has failed to ensure that migrants not be subjected to Article 4's abuses, the mens rea of the alleged trafficker and abusive employer is irrelevant. 58 Instead, we are interested in the overall situation of the victim and the abuses which he/she has suffered irrespective of who inflicted those abuses and what intention each specific perpetrator had. 59 In human rights law, the specific actions by the employer who allegedly subjected the victim to forced labour could be of relevance. However, in the context of human rights law the broader circumstances of the victim's situation have to be inspected. The focus is on the overall conditions surrounding the victim and whether these conditions amount to abuses falling within the scope of Article 4. In addition, for the purposes of applying some of the positive human rights obligations as developed by the ECtHR, it is not even necessary to demonstrate that the migrant's circumstances necessarily qualify as slavery, servitude, forced labour or THB. States may be found responsible for their failure to conduct effective investigation into alleged abuses when migrants' complaints give rise to a reasonable suspicion that they have been held in conditions of, for example, servitude. In CN v United Kingdom, a judgment in which the ECtHR found that the respondent government failed to investigate a potential situation of servitude, the question whether the applicant was indeed held in servitude was not considered. 60 The Court noted that her complaints concerning the abuses could not be assessed as`inherently implausible' and concluded that these complaints`did give rise to a credible suspicion that she had been held in conditions of domestic servitude, which in turn placed the domestic authorities under an obligation to investigate those complaints' . 61 Similarly, it should be underscored that when the Court applies the positive obligation of taking protective operational measures, the criteria triggering this obligation do not necessarily include demonstrating that the migrant was held in slavery, servitude or forced labour. As these criteria have been originally expanded in Osman v United Kingdom and applied since then, 62 it must be established that`the authorities knew or ought to have known at the time of the existence of a real and immediate risk' that a person could be subjected to the criminal acts by another individual.
63 Accordingly, at the time when the events were unfolding, state authorities need not necessarily be convinced that the migrant was kept in slavery, servitude or forced labour. Notably, the criminal this scenario is excluded from the present analysis. 60 culpability of any alleged perpetrators and their mens rea are immaterial. In human rights law, the focus is on the state and its system of protection. In the context of positive human rights obligations, the focus is on identifying failures by the state. This reflects its origins as a subset of the general international law of state responsibility. 64 Broader meaning of norms means more protection for individuals by the state. Since the addressee of human rights norms is the state, the underlying assumption is that progressive and broader interpretation of norms is the better articulation. This is not the case in the context of criminal law. Human rights interpretative techniques can conflict with the principles underlying the contemporary criminal justice systems.
Therefore, the transition from criminal law to human rights law, which is about responsibility of a collective (the state), requires a conceptual move. In light of this, it could be submitted that different questions are asked in the context of criminal law for the purpose of finding a suspect guilty and in the context of human rights law for the purpose of finding the state responsible for its failures. It can also be submitted that under human rights law, more flexibility as to the meaning of slavery, servitude, forced labour and THB can be expected. It could be advanced that this flexibility is desirable since this might expand the range of circumstances in which states' obligations are triggered and widen the scope of protected persons.
At this junction, however, the interests of the states should not be ignored. There is a clear need for determinacy in the context of human rights law also. Otherwise, the human rights law concepts of slavery, servitude, forced labour and THB will be rendered ineffective and there will be no clarity as to the human rights obligations held by states. Therefore, the interpretative techniques applicable to human rights law also have limitations. Furthermore, despite the tolerated definitional flexibility in the realm of human rights, the ECtHR has strived to delineate the material scope of the rights protected in the ECHR and to elaborate upon their meanings. Therefore, the expectation of definitional flexibility should not be interpreted to the effect that the terms covered by Article 4 are at risk of being subjected to conceptual disintegration.
An additional caveat must also be mentioned. The above text might seem to imply that the interpretation techniques applied in human rights law work only in favour of the alleged victims of crimes or the alleged victims of human rights violations. This is a deceptive impression. An expansive interpretation of human rights norms works equally for the protection of the alleged perpetrators of crimes. Human rights law applies to criminals as well. For example, a person might complain that he has been convicted for a crime contrary to the principle of nullum crimen sine lege, which embodies the requirement for clarity of the definitions of crimes.
My efforts to draw the lines demarcating the distinctions between criminal law and human rights law should not be misunderstood to the effect that there is no interaction between the two levels. The mere positive obligation upon states to criminalise certain forms of abuses is an expression of the interaction. The interaction also extends further. When there is a deficit in terms of interpretative guidelines, criminal law can benefit from developments in the realm of human rights law and vice-versa. In addition, human rights law can set standards regarding how national crimes should be defined and interpreted so that they can be effectively applied for the purposes of investigation, prosecution and conviction. These issues and their relevance to Article 4 of the ECHR are an object of enquiry in the two forthcoming sections.
Criminalisation under the Specific Labels of Slavery, Servitude and Forced Labour
The questions addressed in this section are whether state parties to the ECHR are under an obligation to adopt the specific criminal law labels of slavery, servitude and forced labour in their domestic law, and how the existence of these specific criminal law labels affects the interpretation of abuses against migrants. I argue that against the backdrop of the lack of criminalisation at the national level of slavery, servitude and forced labour, the abuses against migrants are conceptualised with reference to the crime of human trafficking. This could create gaps in the national criminal law as a result of which abuses against migrants might not be properly addressed.
Siliadin, CN and V v France and CN v United Kingdom will be used as a basis for responding to the above questions. As already mentioned, the primary importance of Siliadin lies in the recognition that states have to criminalise at the domestic level abuses falling within the material scope of Article 4.
could have been operationalised for holding the family which used Siliadin's services criminally responsible. In particular, it was a criminal offence:
to obtain from an individual the performance of services without payment or in exchange for payment that is manifestly disproportionate to the amount of work carried out, by taking advantage of that person's vulnerability or state of dependence.
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Pursuant to French criminal law, it was also a criminal offence`to subject an individual to working or living conditions which are incompatible with human dignity by taking advantage of that individual's vulnerability or state of dependence' . 67 In relation to these criminal law provisions, the ECtHR observed that`these provisions do not deal specifically with the rights guaranteed under Article 4 of the Convention, but concern, in a much more restrictive way, exploitation through labour and subjection to working and living conditions that are incompatible with human dignity' . 68 The abuses of subjecting someone to forced labour, to servitude or to slavery were not as such defined as crimes at the national level. Instead, there were other criminal offences, i.e., the ones quoted above. The existing criminal law offences were more restrictive regarding the scope of abuses covered because they required the findings of taking advantage of a person's vulnerability or state of dependence and incompatibility with human dignity. 69 Not only was there a tendency by the national courts to interpret them restrictively, but due to their ambiguity there was also a lack of consistency regarding how to interpret them at all. The same deficiencies were found to be at the core of the violation in CN and V v France.
Yet, the Court's reasoning in Siliadin and CN and V v France is not that straightforward. These judgments could be also interpreted to the effect that the failure of the respondent state lay not so much in the lack of criminalisation of specifically slavery, servitude and forced labour, but rather in the ambiguity of the existing crimes at the national level and their restrictive interpretation by 66 Criminal Code (France), Art 225-13. 67 the national courts. 70 In this sense, if the existing national crimes-although not labelled as slavery, servitude or forced labour-were interpreted more broadly and in a consistent manner by the national courts, the respondent state would not be in violation of Article 4.
A reference to CN v United Kingdom can further enrich the discussion. The applicant submitted that since the UK had not enacted domestic law specifically criminalising the conduct prohibited by Article 4,`any investigation into her complaints was ineffective as it was not directed at determining whether or not she had been a victim of treatment contrary to Article 4 and could not therefore result in a prosecution' . 71 In response, the UK submitted that:
Article 4 did not require that the effective protection against the prohibited conduct should be achieved by means of the adoption of a single, specific criminal offence. At the time of the conduct alleged by the applicant there were a number of offences in English law which criminalised the essential aspects of slavery, servitude and forced or compulsory labour.
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The UK referred to the following offences: human trafficking, kidnapping, grievous bodily harm, assault, blackmail, harassment and employment-related offences. The ECtHR responded that:
In view of the Court's finding in Siliadin, it cannot but find that the legislative provisions in force in the United Kingdom at the relevant time were inadequate to afford practical and effective protection against treatment falling within the scope of Article 4 of the Convention. Instead of enabling the authorities to investigate and penalize such treatment, the authorities were limited to investigating and penalizing criminal offences which often-but do not necessarily-accompany the offences of slavery, servitude and forced labour. Victims of such treatment who were not also victim of one of these related offences were left without any remedy.
73 70 The elements of`taking advantage of a person's vulnerability' and`incompatibility with human dignity' were subjected to various interpretations by the French courts. 71 CN v United Kingdom (2013) 56 EHRR 24, para 47. 72 Ibid, para 56. 73 Ibid, para 76 (emphasis added).
The ECtHR emphasised that domestic servitude is a specific offence. It found that due to the absence of the specific offence of domestic servitude, the domestic authorities were unable to give due weight to various factors regarding the applicant's situation, such as overt and subtle forms of coercion.
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In sum, the ECtHR has not categorically said that states must adopt the specific labels of slavery, servitude and forced labour in their domestic law. Yet, for the following reasons I submit that implicitly there is such a requirement. 75 What emerges from CN v United Kingdom is that the issue of interpretation is consecutive. In this sense the labels of slavery, servitude and forced labour are needed before one can discuss how they should be interpreted. Article 4 is not neutral regarding the assessment made at the national level of the different possible legal bases for prosecution. The specific criminal labels of slavery, servitude and forced labour are necessary because they have an impact on the way in which abuses against migrants are interpreted. Only once having specific criminalisation of slavery, servitude and forced labour can issues of interpretation be addressed and proper regard be taken of the interpretative developments in human rights law. If the labels are not present at the national level, the international law developments in terms of acceptance of subtle forms of coercion against migrants might be disregarded. In this respect, the ECtHR observed that domestic servitude is an offence which: involves a complex set of dynamics, involving both overt and more subtle forms of coercion, to force compliance. A thorough investigation into complaints of such conduct therefore requires an understanding of the many subtle ways an individual can fall under the control of another.
[…] no apparent weight was attributed to the applicant's allegations that her passport had been taken from her, that P.S. had not kept her wages for her as agreed, and that she was explicitly and implicitly threatened with denunciation to the immigration authorities [ disregarded, the national criminal law could be found incomplete, leading to the lack of criminal investigations. This way the discretion left for the States as to how to label abuses and how to interpret the elements of crimes can in effect be restrained.
In addition to the ECtHR's judgments, further arguments can be advanced in support of the proposition that states need to incorporate the specific criminal law labels of slavery, servitude and forced labour. 77 First, applying other labels might diminish the gravity of the abuses. 78 Second, the essence of the wrongdoing might not be captured by other criminal law labels. The essence and the gravity of the abuses could not be represented if they were labelled as ordinary coercion by instance, when in fact the abuses amount to servitude. Third, specific criminalisation ensures strengthening of the deterrent effect and enables the tracking and monitoring of the specific crime. At this juncture, the reader should be reminded that deterrence is the main justification proposed by the ECtHR for criminalising the abuses falling within the scope of Article 4. Therefore, if indeed deterrence is what is sought to be achieved, then having the specific labels is necessary.
Finally, the principle of`fair labelling' also plays a role. The principle relates to the questions of how the content of the national criminal law should be structured, how one should distinguish wrongs from each other and how the content of the wrongs should be articulated. 79 The principle of`fair labelling' requires that`the label of the offence should fairly express and signal the 77 These arguments have been explored in the context of international criminal law. International criminal law faces the issue whether international crimes need to be incriminated in domestic law in specific terms. The question under discussion is whether states need to have specific provisions in their domestic legislation for crimes against humanity or whether they are allowed to use`common' crimes such as murder to effectively prosecute the offenders. wrongdoing of the accused, so that the stigma of conviction corresponds to the wrongfulness of the act' . 80 Labelling reflects the moral judgments that the public makes about the relevant conduct. 81 Therefore if migrants are subjected to abuses which in terms of content and level of gravity amount to slavery, servitude and forced labour, these abuses should be labelled as such in compliance with the principle of`fair labelling' .
Against the backdrop of the above, the issue of whether the Council of Europe member states have actually lived up to their obligation to criminalise the abuses of slavery, servitude and forced labour needs to be reviewed. As a result of their obligations under the Council of Europe Trafficking Convention, states have incorporated the crime of THB in their domestic criminal legislation. 82 However, states have largely ignored the need for criminalising slavery, servitude and forced labour. The ILO has reported that the vast majority of the ILO member States have not provided for the specific offence of forced labour in their criminal law.
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My review of the national criminal legislation, which was greatly facilitated by the GRETA reports from the first evaluation round, demonstrates that, besides the United Kingdom, no other country has a specific criminal offence of forced labour and servitude. 84 For example, it has been reported that pursuant to Dutch criminal law, it is impossible to prosecute forced labour in cases where trafficking is not present. 85 Similarly, in Ireland, forced labour is dealt with under the anti-trafficking law and is not a separate offence. 86 In Bulgaria, the abuses of Pursuant to the national criminal laws, abuses against migrants are primarily conceptualised with reference to the migration process under the concept of human trafficking. As required by the crime of human trafficking, abuses are to be interpreted with reference to the deception/coercion in relation to, inter alia, the recruitment, transfer, receipt of the person. As demonstrated by the ECtHR's cases of CN v United Kingdom and Kawogo v United Kingdom, abusers do not necessarily participate in, inter alia, recruitment, transfer, receipt.
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Neither do abusers necessarily recruit, transfer, receipt, inter alia, migrants by means of deception/coercion. In CN v United Kingdom, the ECtHR observed that the investigating authorities had heavily focused on the offence of THB, while ignoring the abuse of domestic servitude. 90 Similarly, in Kawogo v United Kingdom, the applicant's abusers did not arrange or facilitate her arrival in the United Kingdom for the purposes of exploitation. 91 As a result, they were not subjected to prosecution since the elements of the crime of human trafficking were not constituted. The mere fact that the family which used Elisabeth Kawogo's services subjected her to abuses, which could qualify as slavery, servitude or forced labour, was not sufficient to meet the element of the offence of human trafficking as defined in national legislation. The investigating authorities ignored that Elisabeth Kawogo might have been subjected to slavery, servitude, or forced labour.
Defining the Crimes of Slavery, Servitude, Forced Labour and THB at National Level
Even if states have incorporated the crimes of slavery, servitude and forced labour at a domestic level, it must be also considered that Article 4 of the ECHR raises certain requirements as to the quality of their definitions. In this subsection, I respond to three questions. First, I ask whether states parties to the ECHR are required to define the national crimes intended to cover the abuses prohibited by Article 4 in a particular way. Second, since I give a negative response to the prior question, I ask whether there are any requirements identifiable in the ECtHR's case law as to the quality of the national substantive criminal law. I argue that there are. Finally, I scrutinise the national legislation of some states and test it against the ECHR's standards.
Are States Required to Define National Crimes in a Particular Way?
The ECtHR's judgment of MC v Bulgaria is an appropriate starting point for addressing this question. For the purposes of this article, MC v Bulgaria is of relevance because in this case the Court was faced with the question whether states might be required to adopt certain definitions of certain crimes at the national level. 92 In MC v Bulgaria, the issue of the definition of the crime were incorporated in the national legislation. Thus, the complaints raised by Elisabeth Kawogo concerned a`historical' problem. 92 MC v Bulgaria (2005) 40 EHRR 20, para 153. The case was about a fourteen-year-old girl who claimed that she had been raped by two men. The national investigation came to the finding that there was insufficient proof that she had been compelled to have sex. At the national level it was concluded that there was no sufficient evidence that force had been used and that the girl had manifested some physical resistance. The ECtHR found that Bulgaria was in violation of its positive obligations under Article 3 and Article 8 of the ECHR due to the restrictive of rape was under scrutiny. The applicable Bulgarian legislation criminalised rape. Moreover, the wording of the Bulgarian legal provisions did not differ significantly from the wording found in other states. 93 The problem, however, laid not in the wording but in the interpretation of the national law by the national authorities:`What is decisive, however, is the meaning given to words such as``force'' or``threats'' or other terms used in legal definitions' . 94 The ECtHR found that the Bulgarian investigating authorities assumed that in the absence of violence and resistance, lack of consent could not be inferred and therefore the crime of rape was not constituted. Thus, in practice, the requirement for resistance was elevated to the status of a necessary element in the definition of rape under the national law. Ultimately, the Court found that Bulgaria had failed to fulfil its positive obligation to`establish and apply effectively a criminal-law system punishing all forms of rape and sexual abuse' . 95 It determined that member States' positive obligations under Article 3 and 8 of the Convention must be seen as requiring the penalisation and effective prosecution of any non-consensual sexual act, including in the absence of physical resistance by the victim'. 96 Therefore, MC v Bulgaria can be read to the effect that physical resistance should not be made a necessary element for the purpose of prosecuting rape. Rather, the lack of consent should be the core element. However, in MC v Bulgaria, the ECtHR did not instruct how the criminal offence should be defined and formulated in the national legislation. 97 The Court was very careful about how it framed the implications for the national criminal law flowing from the positive obligations under the ECHR. It did not say that the crime of rape had to be formulated and worded in a certain manner at national level. The cases of Siliadin, CN and V v France and CN v United Kingdom confirm the above conclusion. The ECtHR was interested in how the national crimes were interpreted and the effects of the adopted interpretations in the particular circumstances. 98 It did not interpretation of the crime of rape. 93 Ibid, para 74. The concrete formulation of the crime of rape at the national level was as follows:
sexual intercourse with a woman (1) incapable of defending herself, where she did not consent; (2) who was compelled by the use of force or threats; (3) who was brought to a state of helplessness by the perpetrator' . 94 Ibid, para 171. 95 Ibid, para 185. 96 Ibid, para 166. 
Ambiguous Framing of Crimes
Yet, states could be in breach of Article 4 when definitions of crimes are ambiguous. In Siliadin and CN and V v France the ECtHR took notice of the framing of the national criminal law in relation to its ambiguity. The national criminal law provisions were open to very different interpretations from one court to the next. Different courts could interpret differently the meaning of vulnerability' ,`dependency' and incompatibility with human dignity. This was one of the reasons for the ECtHR to conclude that national criminal law could not permit effective prosecution of servitude and forced labour.
In conclusion, the national criminal law has to be armed with sufficiently clear definitions which ensure effective investigation and prosecution of abuses falling within the material scope of Article 4. Precise provisions have to be available for the investigatory authorities and for the courts so that they can determine the facts easily, and where necessary investigate, prosecute and convict.
The Framing of the Crimes of THB, Slavery, Servitude and Forced Labour at National Level
Have states lived up to the above standard? A review of the national crimes which are intended to address abuses falling within the material scope of Article 4 follows. The review is conducted in two stages. The first stage covers the crime of THB. The second covers the crimes of slavery, servitude and forced labour.
Human Trafficking
The definition of human trafficking in the Council of Europe Trafficking Convention has been directly reproduced in the criminal legislation of many states. 99 In this subsection, I argue that directly copying the international law UK criminal law explicitly said that subtle forms of coercion were irrelevant for the purposes of finding a person guilty of the crime of forced labour, then the wording would be problematic. definition of human trafficking in the domestic criminal law is highly problematic from the perspective of guaranteeing clear definitions of crimes for the purposes of effective investigation and prosecution. The international law definition of human trafficking contains elements (`exploitation' ,`deception' ,`abuse of position of vulnerability') which are ambiguous and, therefore, it might be difficult for a criminal court to convict an alleged perpetrator for human trafficking without entering into serious interpretation problems. This was precisely the situation faced by the UK Court of Appeal in R v SK. 100 The judge could not give proper instructions to the jury as to the meaning of`exploitation' so that the jury could decide whether K, who arranged the arrival of MM in the United Kingdom from an African country in order to work for her as a housekeeper, should be convicted for human trafficking. For that reason, the Court of Appeal found the conviction to be unsafe and held that:
[w]e do not think that, when read fairly as a whole, the judge's summing-up provided the jury with a proper definition of exploitation for the purposes of Section 4 of the 2004 Act. In describing the ingredients of the offence the judge did not identify and explain the relevant core elements of Article 4 [of the ECHR]. In our judgment, he focused too much on the economics of the relationship between the appellant and the complainant, thus diluting the test the jury had to apply to one appropriate to an employment law context but not strong enough to establish guilt of the criminal offence with which the appellant was charged.
[…] What the jury had to concentrate on in this case was not the fact that the complainant was paid`a mere pittance' or an`exploitative' wage, but whether, when the appellant arranged for the complainant to come to the United Kingdom, she had intended to exploit her in such a way as would violate her rights under Article 4 [of the ECHR]. Therefore, national legislation which has incorporated the concept of`exploitation' as an element of the crime of human trafficking without further defining it, might not be compatible with the standards established in the ECtHR case law.
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As suggested by the UK Court of Appeal,`exploitation' could be defined with reference to the concepts of slavery, servitude and forced labour. 103 Importantly, the latter cannot be simply left undefined in the national substantive criminal law either.
In conclusion, a simplistic incorporation of the international law definition of THB leads to inadequacies. This definition was crafted in a particular legal context, namely transnational organised crime, which pursues its own particular objectives.
104 It might be appropriate for human rights law to endorse the same international definition. However, as explained in Section 3, national criminal law has to live up to different standards.
Slavery, Servitude and Forced Labour
Since many Council of Europe member states do not have the specific criminal law labels of slavery, servitude and forced labour, in order to prosecute abuses falling within the scope of Article 4, they need to resort to other labels. These other labels could be human trafficking, 105 106 In the forthcoming analysis, I first refer to states with criminal legislation which arguably does not live up to the standards required by Article 4 of having clear definitions. Then, I refer to the national criminal legislation of states which perform better in terms of definitional requirements. The latter can be used as illustrations of better practices.
The legislation in the United Kingdom is an appropriate starting point since the specific prohibitions of slavery, servitude and forced labour were recently incorporated in the national criminal law of that country. rights law refers to`condition of a person over whom any or all of the powers attaching to the right of ownership are exercised' . Similarly, the definition of servitude, namely`particularly serious form of denial of freedom involving an obligation to perform certain services and a feeling of the victim that the situation will not change and improve' , refers to a condition. The definition of forced labour also delineates a condition of a person who is exacted to do work or servicè under the menace of any penalty and for which the said person has not offered himself voluntary' . For all the reasons stated in Section 3 of this article, these definitions might not be appropriate and sufficient for the purposes of criminal law. The UK approach has been followed by Ireland. At the time of writing, Ireland is preparing amendments to its criminal legislation. One of the proposed amendments includes criminalisation of forced labour. According to the proposed legislation, forced labour is to be defined`in line with the definition of that term in International Labour Organisation (ILO) Convention No 29 of 1930 concerning Forced or Compulsory Labour' . 107 It is dubious whether reproducing the ILO forced labour definition in a criminal law statute establishes an effective basis for prosecuting abuses. An argument could be anticipated that the choice of the legislators in the UK and in Ireland could have positive repercussions since any advanced interpretations endorsed by the ECtHR could be taken into account when the national criminal law is applied. Yet, this in no way diminishes the need for specifying the action elements of the crimes so that they can be effectively applied. The rights of the accused are also an important consideration in this context.
Within the Council of Europe there are states which have the criminal law labels of slavery, servitude and forced labour and have adopted more advanced definitions. In Italy, the crime of slavery is constituted when someone exerts on any other person powers and rights corresponding to ownership and when someone places or holds any other person in conditions of continuing enslavement. The Italian criminal law further specifies that:
[p]lacement or maintenance in a position of slavery occurs when use is made of violence, threat, deceit, or abuse of power; or when anyone takes advantage of a situation of physical or mental inferiority and poverty; or when money is promised, payments are made or other kinds of benefits are promised to those who are responsible for the person in question. 108 The Georgian Criminal Code also refers to the action of placing a person in conditions of slavery. More specifically, Article 143 of the Georgian Criminal Code stipulates:
[p]lacing a person in conditions of contemporary slavery shall mean the deprivation of identification documents, restriction of freedom of movement, restriction of communication with his/her family, including correspondence and telephone conversation, cultural isolation as well as forced labour in a situation where human honour and dignity are violated and/or without remuneration or with inadequate remuneration.
The criminal legislation of Azerbaijan first defines the condition of slavery:`the partial or full possession of rights of other person treated like property' . It indicates the specific actions criminalised in relation to slavery:
[s]lave trade, i.e. forcing into slavery or treatment like a slave, slave keeping with a view to sale or exchange, disposal of a slave, any deed related to the slave trading or trafficking, as well as sexual slavery or divestment of sexual freedom through slavery, shall be punished by imprisonment of from 5 to 10 years. 109 The latter is a successful drafting technique which ensures specificity of the crimes. It also ensures specificity as to the action element of the crimes.
Lessons from the Australian Criminal Code
In the course of this paper, an additional possibility needs to be canvassed: a scenario in which states have criminalised all the four abuses, to wit, slavery, servitude, forced labour and THB. An issue which emerges then is how to draw distinctions among them. The lack of understanding as to how the crime of human trafficking is to be related to and distinguished from other criminal offences has already been reported. 110 Additional aggravation emerges from Anna Gallagher's suggestion that human trafficking has to be expansively interpreted so that it can encompass not only the process which could potentially lead to exploitation, but also the actual abuses. 111 Thus, there could be at least two sources of insecurity: (i) what are the action elements of, for example, the crime of slavery, and how are they different from the action elements of the crime of human trafficking; and (ii) how could the distinctions between the above mentioned crimes be formulated.
In light of the above outlined obscurity, I find it useful to refer to the Australian Criminal Code, which can be assessed as containing very advanced criminal law legislation on slavery, servitude, forced labour and THB. It is praiseworthy not only for its definitions, but for its well-articulated distinctions between the different crimes. The latter is of significance because if abuses against migrants are articulated based on offences which are`obscurely defined and chaotically distinguished' , this situation is prone to create gaps and confusion. 112 The Australian Criminal Code defines the conditions of slavery, servitude and forced labour. 113 These definitions are very much in line with the definitions endorsed by the ECtHR under Article 4. In addition to defining the conditions of slavery, servitude and forced labour, the Australian Criminal Code Act indicates the actus reus of the crimes: reducing a person to slavery, exercising any of the powers attaching to the right of ownership, engaging in slave trading, entering into a transaction involving a slave, 114 causing another person to enter into or remain in servitude, causing another person to enter into or remain in forced labour, conducting a business involving servitude, or conducting a business involving forced labour. 115 For a person to be convicted for these crimes, the prosecution is required to prove that the victim was in a condition of slavery, servitude or forced labour, and that the defendant intentionally engaged one of the above enumerated actions. 116 The criminalisation of slavery, servitude and forced labour as set out in the Australian Criminal Code Act was an object of gradual development. 117 For example, the action of reducing a person to slavery was not initially included. Subsequently, it was realised that the offences of exercising any of the powers attaching to the right of ownership, engaging in slave trading, entering into a transaction involving a slave`may have the unintended result of requiring the prosecution to prove the victim was already in a state or condition of slavery at the time the offender possessed, exercised the power of ownership over, or entered into a transaction involving the victim' . 118 The action of reducing a person to slavery was included so that the above concern can be addressed. In this way, a person who renders another person a slave can be held criminally responsible for slavery.
offender' . 120 In contrast, if the action specifically referred to in the UK legislation were not only holding, but also rendering/reducing another in slavery, then not only the subcontractor's conduct, but the abusive practices of the agencies that make workers available to companies could be an object of investigation. Thus, besides the action of holding another person is slavery, the action of reducing a person to slavery should be also considered for inclusion. Clearer formulation of the required action elements is desirable. Simplistic reproduction of the text of Article 4 of the ECHR in national criminal legislation is insufficient.
In addition to criminalising slavery, servitude and forced labour and clearly setting out the elements of the respective crimes, the Australian Criminal Code Act contains a separate offence of trafficking in persons. 121 The action elements of the latter offence are organisation or facilitation of the entry or proposed entry or receipt of another person in Australia. 122 In this way, the crime of human trafficking is clearly distinguished from the crimes of slavery, servitude and forced labour. Thus, human trafficking is about the organisation of a person's movement. This formulation is in line with the international law origins of the concept of human trafficking.
123 Accordingly, the above mentioned suggestion by Gallagher which favours the recasting of abuses as human trafficking even when the perpetrator is not involved in the facilitation of the person's movement is dubious and leads to unnecessary confusion. the international definition of human trafficking is highly insecure as to the required elements and the required thresholds. I also demonstrated that states cannot simply reproduce the definitions of slavery, servitude and forced labour as utilised by the ECtHR for the purpose of establishing state responsibility when applying Article 4 of the ECHR. Finally, I submitted that states might be found in violation of their obligations under Article 4 not only when national crimes are obscurely defined, but also when they are chaotically distinguished. At this junction, I found it useful to refer to the Australian criminal legislation. The latter is exemplary not only for its definitions of slavery, servitude, forced labour and human trafficking, but also for its well-articulated distinctions between the different crimes.
Conclusion

It has been widely reported that the number of prosecutions and convictions for THB and for slavery, servitude and forced labour, where the latter have been specifically criminalised, is low. As a reaction, it has been suggested that the definitions of these crimes have to be expansively construed. These proposals ignore the basic criminal law precepts. Criminal law has to remain faithful to the principle of legal certainty and to the rights of the accused which ban expansive interpretations. It is human rights law which celebrates liberal interpretations of concepts for the purpose of holding states internationally responsible for their failures to protect individuals.
In this article, I demonstrated how the different interpretative standpoints of human rights law and criminal law apply in relation to the abuses of slavery, servitude, forced labour and THB. From the perspective of human rights law, when asking the question whether the state has failed to ensure the human rights of migrants not to be subjected to abuses, expansive interpretation of the concepts of slavery, servitude, forced labour and THB can be celebrated. This is intimately linked to the reasons for which we undertake the enquiry. We are interested in the overall situation of the victim and the abuses which he/she has suffered irrespective of who inflicted those abuses and what intention each specific perpetrator had in mind. In the context of human rights law, we are to inspect the broader circumstances of the victim's situation. The focus is on the overall conditions surrounding the victim, and whether these conditions amount to abuses falling within the scope of Article 4. In contrast, from the perspective of criminal law, the actions of the individual defendants need to be scrutinised. of convicting perpetrators, the requisite action elements of the crimes need to be specifically indicated in the national criminal legislation.
Finally, I submitted that states might be found in violation of their obligations under Article 4 of the ECHR not only when national crimes are obscurely defined, but also when they are haphazardly distinguished. The distinctions between the different crimes need to be well articulated to address the abuses falling within the ambit of Article 4. The Australian Criminal Code Act serves as a helpful model for this purpose.
